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bookkeeping. The taxpayer can select the 
times during the day when he or she feels 
most fit to perform the tasks undertaken. 
Work of this nature, performed off and on 
during the day at the taxpayer’s conven-
ience, is not activity of a ‘‘substantial and 
gainful’’ nature even if the individual is paid 
for the work. The performance of these du-
ties does not, of itself, show that the tax-
payer is able to engage in substantial gainful 
activity.

Example (9). A taxpayer who retired on dis-
ability because of a physical or mental im-
pairment accepts sheltered employment in a 
protected environment under an institu-
tional program. Sheltered employment is of-
fered in sheltered workshops, hospitals and 
similar institutions, homebound programs, 
and Veterans Administration domiciliaries. 
Typically, earnings are lower in sheltered 
employment than in commercial employ-
ment. Consequently, impaired workers nor-
mally do not seek sheltered employment if 
other employment is available. The accept-
ance of sheltered employment by an im-
paired taxpayer does not necessarily estab-
lish his or her ability to engage in substan-
tial gainful activity.

(Secs. 105(d) and 7805 of the Internal Revenue 
Code of 1954 (90 Stat. 1566; 68A Stat. 917; 26 
U.S.C. 105(d); 7805)) 

[T.D. 7544, 43 FR 19656, May 8, 1978]

§ 7.465–1 Amounts at risk with respect 
to activities begun prior to effective 
date; in general. 

Section 465 provides that a taxpayer 
(other than a corporation which is not 
a subchapter S corporation or a per-
sonal holding company) engaged in cer-
tain activities may not deduct losses 
from such activity to the extent the 
losses exceed the amount the taxpayer 
is at risk with respect to the activity. 
For the types of activities to which 
section 465 applies and for determining 
what constitutes a separate activity, 
see section 465(c). Section 465 generally 
applies to losses attributable to 
amounts paid or incurred in taxable 
years beginning after December 31, 
1975. For the purposes of applying the 
at risk limitation to activities begun 
before the effective date of the provi-
sion (and which were not excepted from 
application of the provision), it is nec-
essary to determine the amount at risk 
as of the first day of the first taxable 
year beginning after December 31, 1975. 
The amount at risk in an activity as of 
the first day of the first taxable year of 
the taxpayer beginning after December 

31, 1975, (for the purposes of § 7.465–1 
through 7.465–5 such first day shall be 
referred to as the effective date) shall 
be determined according to the rules 
provided in §§ 7.465–2 through 7.465–5. 

[T.D. 7504, 42 FR 42197, Aug. 22, 1977]

§ 7.465–2 Determination of amount at 
risk. 

(a) Initial amount. The amount a tax-
payer is at risk on the effective date 
with respect to an activity to which 
section 465 applies shall be determined 
in accordance with this section. The 
initial amount the taxpayer is at risk 
in the activity shall be the taxpayer’s 
initial basis in the activity as modified 
by disregarding amounts described in 
section 465(b) (3) or (4) (relating gen-
erally to amounts protected against 
loss or borrowed from related persons). 

(b) Succeeding adjustments. For each 
taxable year ending before the effective 
date, the initial amount at risk shall 
be increased and decreased by the 
items which increased and decreased 
the taxpayer’s basis in the activity in 
that year as modified by disregarding 
the amounts described in section 465(b) 
(3) or (4). 

(c) Application of losses and with-
drawals. (1) Losses described in section 
465(d) which are incurred in taxable 
years beginning prior to January 1, 1976 
and deducted in such taxable years, 
will be treated as reducing first that 
portion of the taxpayer’s basis which is 
attributable to amounts not at risk. On 
the other hand, withdrawals made in 
taxable years beginning before January 
1, 1976, will be treated as reducing the 
amount which the taxpayer is at risk. 

(2) Therefore, if in a taxable year be-
ginning prior to January 1, 1976 there is 
a loss described in section 465(d), it 
shall reduce the amount at risk only to 
the extent it exceeds the amount of the 
taxpayer’s basis which is not at risk. 
For the purposes of this paragraph the 
taxpayer’s basis which is not at risk is 
that portion of the taxpayer’s basis in 
the activity (as of the close of the tax-
able year and prior to reduction for the 
loss) which is attributable to amounts 
described in section 465(b) (3) or (4). 

(d) Amount at risk shall not be less than 
zero. If, after determining the amount 
described in paragraph (a), (b), and (c) 
of this section, the amount at risk (but 
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